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settlement during trial providing $37,600 to the Hofmans for the value
of the physical taking of the easements and $5,000 stipulated severance
damages. The final judgment extinguished all "put and take" rights
under the agreement.
On appeal, the Hofmnans claimed the trial court erred by not
considering extrinsic evidence related to the agreement, and argued
that, as a result, the trial court incorrectly found the Hofmans held no
"put and take" rights to continue using District water on the Johnson
Ranch tract. The appellate court could not determine whether the
trial court considered extrinsic evidence. Presuming the trial court
did review the evidence, the appellate court rejected the Hofman's
extrinsic evidence claim on appeal.
Next, the appellate court reviewed the trial court's interpretation
of the agreement.
The appellate court applied the substantial
evidence test in evaluating conflicting evidence regarding the meaning
of agreement. The substantial evidence test upholds any reasonable
construction of the agreement when it is supported by substantial
evidence. The appellate court found the trial court based its opinion
on substantial evidence submitted at trial. Therefore, the appellate
court held the trial court did not err in its interpretation of the
agreement.
Chris Wittenbrink

COLORADO
Simpson v. Bijou Irrigation Co., 69 P.3d 50 (Colo. 2003) (holding (1)
State Engineer did not have authority to promulgate and enforce
regulations allowing State Engineer to approve ongoing out-of-priority
groundwater diversions, (2) State Engineer did have authority to
promulgate regulations pursuant to the South Platte River Compact
because the compact was deficient in providing standards for compact
compliance within Colorado, and (3) State Engineer rules and
regulations will not take effect until water court hears and resolves all
protests).
On May 31, 2002, the State Engineer filed "Amended Rules and
Regulations Governing the Diversion and Use of Tributary Ground
Water in the South Platte River Basin, Colorado" ("Amended Rules").
In the Amended Rules, the State Engineer granted itself the authority
to unilaterally approve "replacement plans" for out-of-priority
groundwater depletions by pre-1972 wells. The rules prompted a
barrage of protests. The protesters claimed, and the water court
found, that the State Engineer lacked both statutory and interstate
compact authority to promulgate the rules. The protestors also sought
a motion, which the court granted, finding that the Amended Rules
could not become effective until the water judge had heard and
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resolved all protests. The Colorado Supreme Court held the State
Engineer lacked statutory authority but did have interstate compact
authority-subject to statutory limits on the State Engineer's
rulemaking authority-to promulgate the Amended Rules. The court
also held that State Engineer rules and regulations may not take effect
until the water court has heard and resolved all protests.
The supreme court's analysis focused on two grants of power to the
State Engineer. Under Colorado Revised Statute ("C.R.S.") Section 3792-501 (1), the State Engineer has the power to adopt rules and
regulations to assist in the duties of "administering, distributing, and
regulating the waters of the state." Under C.R.S. Section 37-80-104,
the State Engineer can adopt regulations to ensure compliance with
interstate water compacts, but only when the compact is deficient in
establishing intrastate standards for complying with the compact.
In analyzing the State Engineer's power under C.R.S. Section 3792-501 (1) ("Water Rule Power"), the court focused largely on
legislative history, and ultimately held the water courts, not the State
Engineer, had authority to approve replacement plans for out-ofpriority groundwater diversions, except in four statutorily defined
situations. The court noted that in 1969 and 1977, the General
Assembly rejected proposals to grant the State Engineer authority to
approve ongoing out-of-priority groundwater diversions because the
proposals would grant the State Engineer overlapping administrative
and judicial authority and an inordinate amount of power.
Furthermore, in 2002, the General Assembly outlined four situations
in which the State Engineer could approve ongoing out-of-priority
groundwater diversions (these exceptions are codified at C.R.S.
Section 37-92-308). In consideration of both sets of legislative action,
the court held the water courts, not the State Engineer, had the
exclusive authority to approve ongoing out-of-priority groundwater
diversions, except as specifically outlined in C.R.S. Section 37-92-308.
The court also held that the state engineer had the authority to
promulgate regulations subject to its power outlined at C.R.S. Section
37-80-104 ("Compact Rule Power"). The State Engineer's Compact
Rule Power provides authority for the promulgation of regulations
when the interstate compact does not define procedures for intrastate
compliance with the compact. The court noted that the South Platte
River Compact was deficient because the compact did not provide for
administration of water rights outside of the priority system. When
curtailing groundwater pumping under the priority system, it is
incredibly difficult to determine when and the extent to which
limitations on pumping will affect surface flows. The State Engineer,
as a result, must evaluate multiple factors when curtailing diversions or
augmenting supplies to ensure Colorado's compliance with its
compact obligations. Because the South Platte River Compact only
contemplated curtailment of surface diversions based upon the
priority system, the court held the State Engineer had the authority,
under its Compact Rule Power, to promulgate regulations to curtail
groundwater diversions.
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However, neither the Compact Rule Power nor the South Platte
River Compact define procedures for promulgating rules to comply
with compact requirements. The court previously addressed such a
problem and limited the State Engineer's Compact Rule Power to its
Water Rule Power. Thus, if promulgating regulations pursuant to its
Compact Rule Power, the State Engineer could not approve ongoing
out-of-priority groundwater diversions, except in the four situations
outlined in C.R.S. Section 37-92-308. The court held that regardless of
whether the State Engineer was acting pursuant to its Water Rule
Power or its Compact Rule Power, it did not have the authority to
promulgate its Amended Rules.
Finally, the court affirmed the water court's decision that the State
Engineer's rules and regulations do not become effective until the
water court has heard and resolved all protests. Sections 37-92-304 and
37-92-501 provide the hearing procedures for those interested in
protesting state engineer rules and regulations. The court examined
these procedures and concluded they established safeguards against
the unreasonable exercise of administrative discretion by the State
Engineer. As a result, the court held State Engineer rules and
regulations will not become effective until any protests are judicially
heard and resolved.
Merc Pittinos

Colo. Ground Water Comm'n v. N. Kiowa-Bijou Groundwater Mgmt.
Dist., 77 P.3d 62 (Colo. 2003) (holding that (1) an owner of land
overlying the Denver Basin Aquifers and located within a designated
groundwater basin possessed a statutorily-created, inchoate right to
apply to the Colorado Ground Water Commission for a determination
of use rights to groundwater without having to drill a well to obtain the
determination; (2) the Colorado Ground Water Commission, not the
Ground Water Management District, properly reviews applications to
determine use rights; and (3) landowners' applications are subject to
the anti-speculation doctrine, requiring either a beneficial, nonspeculative use on the applicant's land or a contract with a third party
for a beneficial use if the use will occur on land other than
landowner's).
The Bradbury family filed applications to the Colorado Ground
Water Commission ("Commission") for a determination of use rights
to groundwater in Denver Basin Aquifers underlying tracts of land
located within the Kiowa-Bijou Designated Ground Water Basin. The
applications sought groundwater rights for future industrial,
commercial, irrigation, stock, and domestic uses but did not petition
for well permits. The North Kiowa-Bijou Groundwater Management
District ("District") contested the applications and argued that,
according to its regulations, all landowners must first submit

